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EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 
[  29  CFR  Part  1608  ] 

REMEDIAL  AND/OR  AFFIRMATIVE  ACTION 
APPROPRIATE  UNDER  TITLE  VII  OF 
THE  CIVIL  RIGHTS  ACT  OF  1964  AS 
AMENDED 

Interpretative  Regulations  Guidelines 

AGENCY;  Equal  Employment  Opportu¬ 
nity  Commission. 

ACTION;  Proposed  rulemaking. 

SUMMARY;  The  Equal  Employment  Op¬ 
portunity  Commission  is  publishing  its 
proposed  Guidelines  on  Remedial  and/or 
Affirmative  Action  for  notice  and  com¬ 
ment  by  the  public.  Because  of  the  public 
interest  in  this  subject  area,  the  Com¬ 
mission  believes  public  comment  would 
be  useful.  The  Guidelines  will  assist  em¬ 
ployers  and  other  persons  subject  to  Title 
VII  of  the  Civil  Rights  Act  of  1964,  as 
amended,  to  know  what  voluntary  ac¬ 
tions  are  appropriate. 

DATES ;  Comments  on  the  proposed  in¬ 
terpretative  regulation  must  be  received 
on  or  before  Wednesday,  March  1.  1978. 
The  Commission  proposes  to  consider  the 
comments  for  a  period  of  15  days  and  to 
issue  a  final  Guideline  immediately 
thereafter. 

ADDRESSES ;  Interested  persons  are  in¬ 
vited  to  submit  written  comments  regard¬ 
ing  this  proposal  to  Eleanor  Holmes  Nor¬ 
ton.  Chair,  Attn;  Executive  Secretariat, 
Equal  Employment  Opportunity  Com¬ 
mission,  2401  E  Street  NW.,  Washington, 
D  C.  20506. 

The  envelope  should  be  marked 
“Guidelines  on  Remedial /Affirmative 
Action.”  Copies  of  the  comments  sub¬ 
mitted  for  review  will  be  available  at  the 
Social  Sciences  Library,  Room  2003, 
EEOC,  2401  E  Street  NW.,  Washington. 
D.C.  20506  between  the  hours  of  9:30  a.m. 
and  5  p.m.  beginning  Monday,  February 
6.  1978. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Peter  C.  Robertson;  Acting  Director, 
Office  of  Policy  Implementation,  Room 
4002,  2401  E  Street  NW.,  Washington, 
D.C.  20506,  area  code  202-634-7060,  be¬ 
tween  the  hours  of  9  a.m.  and  5  p.m. 
EST. 

SUPPLEMENTARY  INFORMATION:  K 
Title  VII  is  to  work  effectively,  its  prin¬ 
ciples  must  be  integrated  into  the  opera¬ 
tion  of  employment  and  industrial  rela¬ 
tions  systems.  Employers  and  other  p^/- 
sons  covered  by  Title  VII  must  act  upon 
an  understanding  of  what  the  law  re¬ 
quires  without  awaiting  formal  enforce¬ 
ment  proceedings.  In  the  last  decade,  the 
development  of  Title  VII  law  has  given 
rise  to  a  greater  understanding  of  the 
meaning  of  discrimination.  Many  em¬ 
ployers  and  other  persons  covered  by 
Title  VII  have  begun  to  take  remedial 
and/or  affirmative  action  to  eliminate 
racial,  ethnic,  and  sex  discrimination  and 
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to  assure  that  their  employment  and  per¬ 
sonnel  systems  operate  in  compliance 
with  Title  VII.  Requests  for  guidance 
have  been  received  by  the  Commission 
concerning  such  remedial  and/or  affirm¬ 
ative  action. 

There  is  a  need  for  the  Commission 
to  interpret  the  statute  to  apprise  em¬ 
ployers  and  other  persons  to  take  such 
remedial  and/or  affirmative  action  of  the 
circumstances  in  which  they  may  take 
such  action  and  the  parameters  of  the 
action  they  may  take  without  subjecting 
themselves  to  liability  based  upon  a  claim 
that  such  remedial  and/or  affirmative  ac¬ 
tion  itself  discriminated  against  an  in¬ 
dividual  or  group.  Such  interpretations 
are  appropriate  functions  of  the  Com¬ 
mission,  and  employers  and  other  per¬ 
sons  relsdng  thereon  are  further  pro¬ 
tected  by  the  provisions  of  Section  713<b) 
of  Title  VII.  Provision  of  such  assurance 
is  one  of  the  objectives  which  the  Com¬ 
mission  is  empowered  to  achieve  under 
Section  713(b)  of  Title  VII.  Accordingly, 
the  Commission  hereb.  adopts  the  fol¬ 
lowing  principles  which  will  be  applied 
in  the  interpretation  of  Title  VH. 

Elated:  December  20, 1977. 

Eleanor  Holmes  Norton, 

Chair.  Equal  Employment 
Opportune" -j  Commission. 

It  is  proposed  to  adopt  a  new  part 
1608  (29  CFR  1608)  to  read  as  follows: 
(This  Part  will  be  ccxlified  in  accordance 
with  CFR  style  when  this  Part  is  adopted 
as  a  final  rule) . 

By  virtue  of  the  authority  vested  in  it 
by  section  713(b)  of  Title  VII  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  §  2000e-12 
(b).  78  Stat.  265,  the  Equal  Employment 
Opportunity  Commission  hereby  issues 
its  Guidelines  Relating  to  Remedial  and/ 
or  Affirmative  Action  Appropriate  Under 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  amended. 

I.  These  Guidelines  constitute  a  writ¬ 
ten  interpretation  and  opinion  of  the 
Equal  Employment  Opportunity  Com¬ 
mission  within  the  meaning  of  Section 
713(b)  (1)  of  Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended,  42  U.S.C.  Sec¬ 
tion  1601.33  of  the  Procedural  Regula¬ 
tion  2000e,  and  Section  1601.33  of  the 
Procedural  Regulations  of  the  Equal 
Employment  Opportunity  Commission 
(42  Fed.  Reg.  55388,  October  14,  1977) 
and  are  designed  to  encourage  voluntary 
compliance  with  the  Act. 

II.  Employers  and  other  persons  sub¬ 
ject  to  Title  VII  are  required  to  maintain 
non-discriminatory  employment  and 
personnel  systems  and  therefore  are  obli¬ 
gated  to  comply  with  the  statute  without 
awaiting  the  action  of  any  governmental 
agency.  Thus,  employers  and  other  per¬ 
sons  subject  to  Title  VII  who,  after  a 
self-analysis,  have  concluded  that  there 
is  a  likelihood  that  they  may  be  found 
in  violation  of  Title  VII  because  of  some 
aspect  of  their  employment  and  person¬ 
nel  system,  are  required  by  the  statute 
to  take  remedial  and/or  affirmative  ac¬ 
tion  to  correct  the  situation.  An  em¬ 
ployer  or  other  person  subject  to  Title 


Vn  who  has  a  reasonable  basis  for  con¬ 
cluding  that  it  might  be  held  in  violation 
of  Title  vn  and  who  takes  remedial  and/ 
or  affirmative  action  reasonably  calcu¬ 
lated  to  avoid  that  result  on  the  basis  of 
such  self-analysis  does  not  thereby  vio¬ 
late  Title  VII  with  respect  to  any  em¬ 
ployee  or  applicant  for  employment  who 
is  denied  an  employment  opportunity  as 
a  result  of  such  action.  The  lawfulness 
of  such  remedial  and/or  affirmative  ac¬ 
tion  program  is  not  dep>endent  uix>n  an 
admission,  or  a  finding,  or  evidence  suf¬ 
ficient  to  prove  that  the  employer  or 
other  person  subject  to  Title  VII  taking 
such  action  has  violated  Title  VII. 

III.  An  employer  or  other  person  sub¬ 
ject  to  Executive  Order  11246  who  has 
adopted  an  Affirmative  Action  Compli¬ 
ance  Program  pursuant  to  and  in  con¬ 
formity  with  Executive  Order  11246  and 
the  regulations  issued  pursuant  thereto 
does  not  violate  Title  VII  by  reason  of  its 
adherence  to  its  Affirmative  Action  Com¬ 
pliance  Program.  Furthermore,  for  pur¬ 
poses  of  demonstrating  that  an  employer 
or  other  person  has  reasonably  con¬ 
cluded  that  it  might  be  held  in  violation 
of  Title  VII  and  that  the  remedial 
and/or  affirmative  action  it  has  taken  is 
reasonably  calculated  to  avoid  that  re¬ 
sult,  the  employer  or  other  person  may 
rely  on  an  analysis  which  has  been  con¬ 
ducted  in  order  to  comply  with  Revised 
Order  4  or  related  Orders  issued  by  the 
Office  of  Federal  Contract  Compliance 
Programs  under  Executive  Order  11246, 
as  amended,  or  similar  analyses  required 
under  other  Federal,  State,  and  local 
laws  prohibiting  employment  discrimi¬ 
nation. 

IV.  The  remedial  and/or  affirmative 
action  programs  contemplated  by  these 
Guidelines,  whether  taken  by  private 
employers  or  governmental  employers  or 
other  persons  covered  by  Title  VH  in¬ 
clude  the  use  of  race,  color,  sex,  and 
ethnic-conscious  goals  and  timetables, 
ratios,  or  other  numerical  remedies  in¬ 
tended  to  remedy  the  prior  discrimina¬ 
tion  against  or  exclusion  of  racial,  sex, 
or  ethnic  groups  or  to  ensure  that  the 
employer’s  practices  presently  operate  in 
a  nondiscriminatory  manner.  Employers 
or  other  persons  subject  to  Title  VII 
must  be  attentive  to  the  effect  of  their 
employment  practices  in  light  of  past 
discrimination  by  others.  Griggs  v.  Duke 
Power,  401  US  424  (1971).  Such  numeri¬ 
cal  remedies  must  be  reasonable  under 
the  facts  and  circumstances  which  in¬ 
clude  any  discrimination  to  be  remedied 
and  the  relevant  work  force.  Benefits 
under  such  remedial  and/or  affirmative 
action  programs  need  not  be  restricted 
to  identifiable  victims  of  past  discrimi¬ 
nation  by  the  employer  or  other  jjersons 
subject  to  Title  VII. 

Specific  remedial  and/or  affirmative 
measures  may  include,  but  are  not 
limited  to,  those  described  in  the  Equal 
Employment  Opportunity  Coordinating 
Council’s  “Policy  Statement  on  Affirma¬ 
tive  Action  Programs  for  State  and 
Local  Government  Agencies”.  (41  Fed¬ 
eral  Register,  38814,  September  13, 
1976),  which  reads,  in  relevant  part: 
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2.  Voluntary  afRrmative  action  to  assure 
equal  enrployment  opportunity  Is  appropri¬ 
ate  at  any  stage  of  the  employment  process. 
The  first  step  In  the  construction  of  any  af¬ 
firmative  action  plan  sliould  be  an  analysis 
of  the  employer’s  work  force  to  determine 
whether  percentages  of  sex,  race  or  ethnic 
groups  In  Individual  Job  classifications  are 
substantially  similar  to  the  percentages  of 
those  groups  available  In  the  work  force  In 
the  relevant  Job  market  who  possess  the 
basic  Job  related  qualifications. 

When  substantial  disparities  are  found 
through  such  analyses,  each  element  of  the 
overall  selection  process  should  be  exam¬ 
ined  to  determine  which  elements  operate 
to  exclude  jjersons  on  the  basis  of  sex,  race, 
or  ethnic  group.  Such  elements  Include,  but 
are  not  limited  to,  recruitment,  testing,  rank¬ 
ing,  certification.  Interview,  recommenda¬ 
tions  for  selection,  hiring,  promotion,  etc. 
The  examination  of  each  element  of  the  se¬ 
lection  process  should  at  a  minimum  include 
a  determination  of  Its  validity  in  predicting 
Job  performance. 

When  an  employer  has  reason  to  believe 
that  Its  selection  procedures  have  the  exclu¬ 
sionary  effect  de.scrlbed  In  paragraph  2  above. 
It  should  Initiate  affirmative  steps  to  remedy 
the  situation.  Such  steps,  which  In  design 
and  execution  may  be  race,  color,  sex  or 
ethnic  “conscious,”  include,  but  are  not  lim¬ 
ited  to,  the  following ; 

The  establishment  of  a  long  term  goal  and 
short  range.  Interim  goals  and  timetables 
for  the  specific  Job  classifications,  all  of 
which  should  take  Into  account  the  avail¬ 
ability  of  basically  qualified  persons  in  the 
relevant  Job  market; 

A  recruitment  program  designed  to  attract 
qualified  members  of  the  group  in  question; 
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A  systematic  effort  to  organize  work  and 
re-design  Jobs  In  ways  that  provide  oppor¬ 
tunities  for  persons  lacking  “Journeyman” 
level  knowledge  or  skills  to  enter  and.  with 
appropriate  training,  to  progress  in  a  career 
field; 

Revamping  selection  instruments  or  pro¬ 
cedures  which  have  not  yet  been  validated 
In  order  to  reduce  or  eliminate  exclusionary 
effects  on  particular  groups  in  particular  Job 
classifications; 

The  initiation  of  measures  designed  to  as¬ 
sure  that  members  of  the  affected  group  who 
are  qualified  to  perform  the  Job  are  included 
within  the  pool  of  persons  from  which  the 
selecting  official  makes  the  selection; 

A  systematic  effort  to  provide  career  ad¬ 
vancement  training,  both  classroom  and  on- 
the-Job,  to  employees  locked  into  dead  end 
Jobs;  and 

The  establishment  of  a  system  for  regu¬ 
larly  monitoring  the  effectiveness  of  the  par¬ 
ticular  affirmative  action  program,  and  pro¬ 
cedures  for  making  timely  adjustments  In 
this  program  where  effectiveness  is  not  dem¬ 
onstrated. 

V.  If  during  the  investigation  of  a 
charge  an  employer  or  other  person  as¬ 
serts  that  the  action  complained  of  was 
taken  pursuant  to  a  program  such  as 
those  described  in  these  Guidelines,  the 
Commission  shall  detei’mine  whether 
such  assertion  is  true  and  whether  such 
program  conformed  to  the  requirements 
stated  ill  these  Guidelines  for  such  a 
program.  If  the  Commission  so  finds,  it 
will  set  forth  the  facts  on  which  the 
findings  are  based  and  will  issue  a  notice 
of  dismissal  of  the  charge.  If  such  em- 
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ployer  or  other  person  also  asserts  that 
the  action  complained  of  was  taken  in 
good  faith,  in  conformity  with  and  in  re¬ 
liance  upon  these  Guidelines,  the  Com¬ 
mission  shall  determine  whether  such 
assertion  is  true.  If  the  Commission  so 
finds,  it  will  set  forth  the  facts  on  which 
this  finding  is  based  and  Include  such 
finding  with  the  other  findings  described 
in  this  section  in  the  notice  of  dismissal. 
The  notice  will  state  that  such  finding 
is  included  pursuant  to  Section  713(b). 

VI.  The  foregoing  principles  shall  ap¬ 
ply  where  the  challenged  person’s  action 
is  taken  pursuant  to  any  attempt  to  com¬ 
ply  with  the  anti-discrimination  require¬ 
ments  of  any  other  Federal,  State,  or 
local  government  laws. 

VII.  The  specification  of  remedial  and 
afiBrmative  action  in  these  Guidelines  is 
intended  only  to  identify  certain  types 
of  actions  which  an  employer  or  other 
person  may  take  consistent  with  Title 
VII  to  comply  volimtarily  but  does  not 
attempt  to  provide  standards  for  deter¬ 
mining  whether  such  attempts  to  elimi¬ 
nate  discrimination  against  minorities 
and  w’omen  have  been  successful. 
Whether,  In  any  given  case,  the  employer 
who  takes  such  remedial  and  affirmative 
action  will  have  done  enough  to  remedy 
discrimination  against  minorities  and 
women  under  Title  VII  will  be  a  question 
of  fact  in  each  case. 

[FR  77-36697  Filed  12-22-77;  11:41  am] 
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